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IN THE SUPREME COURT OF THE STATE OF 1 ~Dff_i@J1, IDAHQ 
DONALD GENE MORRIS, 
Appellant, ---Supreme Ct~ 2±-1-1-9-6. 
vs. 
STATE OF IDAHO, 
Respondent. 
T R A N S C R I P T 0 N A P P E A L 
APPEARANCES: 
Fifth Judicial District 
State of Idaho 
HON. RANDY J. STOKER .,.,,,..,. 
DISTRICT JUDGE 
STATE APPELLATE PUBLIC DEFENDER 
3647 Lake Harbor Lane, Boise, Idaho 83703 
Attorney on behalf of the Appellant. 
ATTORNEY GENERAL, Statehouse, 
P.O. Box 83720, Boise, Idaho 
Rm. 210, 
83720-0010 
Attorney on behalf of the Respondent. 
REPORTED BY: Tracy E. Barksdale, CSR 999 
Official Court Reporter 
1 
UTy 
TRACY E. BARKSDALE, CSR 999 
(208) 736-4039 
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F THE FIFTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
DONALD GENE MORRIS, 
Petitioner/Appellant, ) Case No. CV-2013-0346 
) 
vs. ) 
) REPORTER'S TRANSCRIPT 





June 3, 2013 
HON. RANDY J. STOKER 
District Judge 
/TIMOTHY J. WILLIAMS, Williams Law Office, Chtd., 
P.O. Box 282, 401 Gooding Street N, Suite 101, 
Twin Falls, Idaho 83303-0282 
Attorney on behalf of the Plaintiff. 
/JULIE STURGILL, Deputy Prosecuting Attorney, 
P.O. Box 126, Twin Falls, Idaho 83303 
Attorney on behalf of the State. 
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1 / the witness stand, raise your right hand best you can. 
2 / WHEREUPON, 
3 I DONALD GENE MORRIS, 
I 
4 I called as a witness, and having been first duly sworn, 
5 [ was examined and testified as follows: 
6 j THE COURT: Please be seated. 
7 Mr. Williams, go ahead. 
8 DIRECT EXAMINATION 
9 BY MR. WILLIAMS: 
10: Q Would you state your name, please. 






/ AO How do you spell your last name? 
M-o-r+i-s. 
14 Q What's your place of residence right now? 
15 A State penitentiary. 
16 Q Is that--
171 A Boise. 
18 / Q Was that incarceration subject to the sentence 
19 imposed in Case No. 2011-6212? 
I 
20: A Yes. 
21 l Q And what is your sentence in that case? 
22i A Three years fixed, 21 undetermined. 
23/ Q Now, that's actually a summary of how much 
24/ you're doing. The sentencing judge broke up each count 











COURTROOM OF THE DISTRICT COURT 
THERON WARD JUDICIAL BUILDING 
Twin Falls County, Twin Falls, Idaho 
Monday, June 3, 2013 - 1 :32 p.m. 
STATE OF IDAHO vs. DONALD GENE MORRIS 
THE COURT: We are on record this afternoon at 
7 1 :32 p.m., June 3, 2013, pursuant to the clock in the 
















CV-13-346. Mr. Morris is here in custody, seated at 
counsel table, represented by Tim Williams. The State 
is represented by deputy prosecutor Julie Sturgill. 
This is the time and place set for an evidentiary 
hearing in this case. 
Parties ready to proceed? 
MR. WILLIAMS: Yes, Your Honor. 
THE COURT: Mr. Williams, do you wish to make 
an opening statement? 
- MR WILLIAMS: I do not. 
THE COURT: Does the State? 
MS. STURGILL: No, Your Honor. 
THE COURT: Mr. Williams, your first witness 
1 22 then. 
23 MR. WILLIAMS: Thank you. I'd call 
Mr. Morris, Your Honor. 24 
25 THE COURT: Mr. Morris, if you'll come up to 
4 
1 ; A Three, actually,=y=ea=ch=, n=th=re=e=c=ou=nc;=ts=="·=== - ------! 
i 2 ! altogether. 
, 3 Q Okay. And so the summary of the total is 
. 4 : three years determinate and 21 years indeterminate? 
; 5 A Yes. 
6 Q And who was the sentencing judge? 
7 1 A Judge Bevan. 
8 i Q Do you know when you were sentenced? 
• 9 A November 4, 2011. 
'10, Q Okay. And so you would have about a year and 
11 1 a half in of the determinate portion? 
12/ A Yes. On my fixed. 
13 / Q Did you -- yes, of the fixed. 
14 i Did you file an appeal of this matter? 
15/ A Yes, I did. 
16 i Q What were the issues on appeal? 
'171 A The violation of the 14th Amendment. 
18i Q And by that what do you mean? 
: 19 1 A That I was sentenced to an extended period of 
: 20' time because I didn't have a residence. 
: 21. Q That you were -- did you claim abuse of 
', 22 discretion in the length of sentence? 
i 231 A Yes. 
; 24' Q Okay. And when you say because you didn't 
25 have a residence, can you explain what you mean by 
6 ! 
1 / that. 
2 / A Because at the time of sentencing I just got a 
3 I residence. I was in a mental institution for a week; 
4 within that week I got a residence, and when I came to 
5 sentencing, that's when I was extradited from Wyoming, 
6 where I lived, to here. 
7 Q Okay. You actually were picked up in Wyoming? 
8 i A Yes. 
9 ! Q And so when you were brought back here, when 
1011 you say at sentencing it was a denial of your 14th, is 
11 it your belief that Judge Bevan imposed the sentence 
12: which he did because you -- of a lack of residence? 
13/ A Yes. 
141 Q Okay. However, at the time that you were 
15/ sentenced -- excuse me, at the time that you were 
161 extradited, you did, in fact, have a residence? 
17! A Yes, I did. 
18/ Q Okay. Have you had a chance to review the 
19 i transcript for the sentencing? 
20/ A Yes. 
21 i Q Okay. You were able to get a copy of the 
22 j transcript of the change of plea and a copy of the 
23 i transcript of the sentencing because of the appeal that 
24
1 
was filed, right? 
25 A Because -- just because of the post-conviction 
1 i Q Okay. And that claim here has been d1sm1ssed? 
21 A Yes. 
31 Q The second claim that you're making in your 
4 petition for post-conviction, the main claim is for 
5 i ineffective assistance of counsel, right? 
6 / A Yes. 
7 I Q Okay. And there's three basic reasons that 
8 I you claim ineffective assistance of counsel, right? 
91 A Yes. 
10/ Q Okay. The first one -- well, I should ask 
11 1 you, can you tell me what those subclaims are which 
12 / make up ineffective assistance of counsel. 
13 i A Well, the first one is Mr. Essma, he promised 
14 i me that I would get probation because it was my first 
15 sexual offense crime. 
16 Q Okay. Which obviously that did not happen. 
17 A Correct. 
18 Q And then the second subsection of the 
19 ineffective assistance claim? 
20 A That there was -- he didn't object to the 
21 sentencing at all when I was sentenced. 
22 Q Okay. Now you -- we'll revisit this in a 
23 minute. 
24 What's the third subsection of the ineffective 
25 assistance? 
: 1 lffiat I filed. On the appeal, I didn't receive anything 
' I 
2 except for transcripts on the appeal itself. 
: 3 , Q Okay. We sent you a copy of the transcript 
, 4 then? 
, 5 A Yes. 
6 Q Okay. In reviewing that transcript, can you 
7 tell this court where is it that you find that 
8 Judge Bevan sentenced upon the basis of the lack of a 
9 residence? 
10 A Well, one is because he was upset because I 
11 missed my original sentencing date, which was October 
12 13th, because I was in a mental institution, and he was 
13 upset about that. 
14 Q Okay. Now, you've got a couple of claims in 
. 15 your petition for post-conviction. One is that the 
; 16 sentence was excessive. Now, that was the claim that 
i 17: you had already taken up on appeal, correct? 
1 18; A Yes. 
19, Q Do you know what happened with that claim on 
20/ appeal? 
21 i A It was denied. 
1 22i Q Okay. And you've been made aware through my 
23 I office that any claims which are direct appeal claims 
24: are actually not claims for post-conviction? 
I 251 A Yes. 
7 i 
1 i~RuleJ5lnat he put in: 
2 / Q Okay. There is actually another one also. 
3 i Has to do with a polygraph, right? 
4; A Yes. 
5 ' Q What was your complaint about that? 
6 ' A Well, that the judge didn't even take --
7 Judge Bevan didn't even take the consideration of the 
8 psychosexual evaluator and his claim at the end that I 
9 am eligible for probation and community-based treatment 
10 on the basis that I failed the polygraph. The person 
11 that did the polygraph told me that a person had to 
12 have at least eight to ten hours of sleep before taking 
! 13 a polygraph, and I only had two to three hours of sleep 
i 14 because I drove in from Casper. 
! 15 Q Okay. When you and I spoke and in your 
16 affidavit, though, you also have a claim about even 
17 having an order entered that you take a polygraph. 
18 A Yes. Actually, it was pretty much court 
19 ordered that I took it. 
20 Q Okay. And we've talked about this. Those 
21 were what were called your Estrada rights, correct? 
22 A Yes. 
23 I Q Okay. So let's go back to who was the 
24 attorney that represented you? 





,_ ·-·-· ·--··-----··· ., _______ , _____ ,. ___________ , _________ , __ ,, ______________ ~ 
1 : Q Okay. Now, the failure to obJect to 
2 I sentencing, you and I have talked a little bit about 
3 / this, correct? 
4 I A Yes. 
51 Q And that's the same type of an issue that we 




8 A Yes. 
9 I Q Nevertheless, since we a;e here at an 
1 O I evidentiary hearing, and the second portion of this is 
11 framed ineffective assistance of counsel, what do you 
12 claim that Mr. Essma either did or failed to do with 
13 regard to your sentence? 
14 A Well, he should have asked the judge to 
15 rethink it and place me on probation because 
16 psychosexual evaluator stated that I could do 
17 probation, and the presentence investigator recommended 
18 probation also. 
19 Q Okay. And at what juncture should Mr. Essma 
20 have asked the court to reconsider its decision? 
21 A At the end when he was asked if there was 
22 anything else he needed to say. 
231 Q When Mr. Essma was asked that by the court? 
24/ A Yes. 
251 Q Okay. And at that juncture, Mr. Essma had not 
1 I the Rule 35 was issued without an attorney, ancltne 
2 attorney did not submit an argument with it. 
3 Q Okay. With respect to the two opportunities 
4 that you claim Mr. Essma had to request the court to 
5 reconsider your sentence, one at the sentencing 
6 hearing, one at the Rule 35 hearing, how do you claim 
7 that Mr. Essma's action fell before -- below the 
8 reasonable standard of care of a competent attorney? 
9 A Because he didn't put in argument. He should 
10 have put in argument that I was able to do probation, 
11 1 same way with the recommendations from the polygraph, I 
12/ mean from the psychosexual evaluator and PSI 
13 investigator. 
14/ Q Now, at the sentencing opportunity, do you 
15 i believe that there should have been further argument 
16 than what was made at the sentencing hearing on 
17 November 4, 2011? 
18/ A Yes. 
191· Q Even though you read through the transcript of 
20 the sentencing hearing, you feel that was inadequate 
21 r argument? 
22/ A Yes. 
23 J Q How is it that Mr. Essma's lack of argument 
24 i prejudiced you? How did it hurt you? 
25 / A Well, he -- because he told me that I was 
! 
I 1 11 said anything, correct? 
2 · A Correct. 
3 Q But wasn't there already an announced judgment 
4 by the judge when he got to that point in time? 
5 A I think so. 
i 6 Q Okay. Now, doesn't that also relate to the 
7 Rule 35 claim that you have wherein you claim that 
• 8 there was an ineffective assistance of counsel because 
9 · ivir. Essma did not appropriately request reconsideration 
; 10 i of your sentence? 
1 11 / A Right. 
i 12/ Q Okay. And so that was the second option --
i 13 i second opportunity for Mr. Essma to ask the court for 
! 141 reconsideration, correct? 
! 151 A Yes. 
i 161 Q With the Rule 35, what is it that you claim 
17 i Mr. Essma did or did not do which you claim results in 
18 / ineffective assistance of counsel? 
19 / A He didn't put an argument in with the Rule 35, 
1 20 1I so it was denied without a hearing. 
! 21, Q Okay. How is it that you believe that 
! 22 ! Mr. Essma should have put in argument prior to a 
; 23: hearing being allowed? 
24 A I didn't even know he put in a Rule 35 until I 
25/ read my appeal paperwork, and it state in there that 
11 
- "--i 1 i go]niffugefproffafion,-~mffT enaea up getting pnson 
J 2 j time instead. 
i 3 ( Q Okay. How did Mr. Essma's alleged promise of 
: 4 ! getting probation harm you? How did that change the 
1 5 / circumstances if Judge Bevan was going to impose 
6 · sentence anyway? 
7 . A Because there was no deal in between him and 
8 · the DA and me. He just told me that he'd promised 
9 that I would get probation. 
10 Q Would you have entered a plea had such a 
11 promise not been made to you, a guilty plea? 
• 12 A No. 
131 Q What would you have done? . 
141 A I would have plead not guilty and took it to 
15 trial. 
16 Q Okay. Did you rely upon the representations 
17 of Mr. Essma in entering a guilty plea? 
18 A Yes. 
19 Q When did Mr. Essma make such representation? 
20 A When I first seen him when he was -- after he 
21 was first appointed to me. 
i 22 Q Okay. 
• 23 A In the county jail. That was in March, April, 
24 March. 





1 I August 15, 2011, correct. 
2 / A Yes. 
3 i Q In reviewing the transcript and our office has 
4 i made you aware that not only must an attorney fall 
5 I below a standard of care, they must also -- the action 
6 I or inactions of the attorney must cause prejudice to 
7 / you; you're aware of that, right? 
8 A Yes. 
9 / Q Now, in going through this transcript, and 
10 / I've read to you portions of this wherein at page 10 
11 i the court said, technically, then, each could run 
12/ consecutive for a maximum of 150 years and $150,000 in 
13 ·· fines. Do you understand that, sir? 
14/ The defendant, yes, Your Honor. 
15. Now, I can't make any promise -- the court, 
16 i now, I can't make any promises to you. Your sentence 
17 could be up to the maximum. Do you understand? 
18 The defendant, yes. 
19, The court, knowing that is it still your 
20 i desire to plead guilty? 
21 / The defendant, yes, Your Honor. 
221 At page 9, just before the court's questioning 
23 I that I've just read, it says, the court, Mr. Morris, 
24 that tells me that you have carefully gone over this, 
25 referring to the guilty plea advisory form. Okay. Am 
1 ~Q7'm sorry.711 try and ask it in a different 
2 / manner. 
3 You're relying upon a promise that you say 
4 / that Mr. Essma made to you, correct? 
I 
5 ! A Yes. 
6 I Q And based upon that promise, you're saying 
7 / that there is an ineffective assistance of counsel 
8 /' because a promise was made, and there was a failure to 
9 1 object to the sentence, correct? 
10/ A Yes. 
111 Q However, the court has made it clear to you 
12 here that they can impose the maximum sentence, right? 
13 A Yes. 
14 Q And if that's made clear to you, then how can 
15 you claim prejudice based upon Mr. Essma's actions or 
16 inactions or promises to you? 
17 A Because he should have told the court himself 
18 that he made the promise. 
19 Q Okay. And that would have brought the change 
20 of plea proceedings to a halt? 
21 A Yes. 
22 Q Then you would have been able to go forward 
23 with your trial? 
24 A Yes. 
25 Q There was, then, revisiting your claim of 
1 : I correct? 
2 The defendant, yes, Your Honor. 
3 The court, it also tells me that your answers 
4 are truthful and given with an understanding of what I 
5 am asking. 
6 And then at page 9 going to line 2, the 
7 defendant, yes, Your Honoi. 
8 The court, do you feel in any way confused 
9 like you're not clear on what i am asking of you in 
1 O this forum? 
11 The defendant, no, Your Honor. 
, 12 i Now, given that and what we talked about 
13. earlier, it ls true that the court advised you that the 
14! court could still do the maximum penalty, correct? 
15/ A Yes. 
16 i Q But is there anywhere in here that I am not 
17 1 finding where you stop the court and said, no, there 
18: are other promises that have been made to me? 
I 
19/ A No, there isn't 
20 ! Q Why did you then go forward or how ls it that 
21 i you can claim prejudice if the court would -- or had -
22 I if the court advised you that it had the power to 
23 / impose the maximum sentence anyway? 
24 i A I don't know. I don't understand what your 
25/ question is. 
15 ! 
17 
1 nneffective assistance of counseTI~ 
2 ! failure to object to a court-ordered psychosexual 
3 ! evaluation, which included a polygraph, right? 
4: A Yes. 
5 Q Okay. What do you claim that Mr. Essma did or 
6 . did not do or should or should not have done with 
7 respect to that claim? 
8 A Well, Judge Bevan threw out the psychosexual 
9 evaluator's recommendations, right up said that court 
10 doesn't have to listen to him, but still, the court 
11 sends people to him. 
12 Q Okay. Do you recall the psychosexual 
13 evaluator's now? 
14 A Tom Nielson son. 
15 Q And when you say the court or Judge Bevan 
16 threw out the opinion, what do you mean by that? 
17 A That he said I was a low to immediate threat 
18 likely to reoffend. Judge Bevan said, no, he's wrong, 
19 I think you're a medium to high factor. 
20 Q Okay. Now, that was contained in the 
21 presentence investigation report which also had the 
22 · psychosexual evaluation attached to it, correct? 
23 A Yes. 
24 MR. WILLIAMS: Your Honor, at this juncture, 
25 could I have the court, and I don't know if you want me 
7 
18 
1 i to mark this as an exh1b1t or 1f the court 1s able to 
2
1
1 take judicial notice of this so that it is for the 
3 court's consideration in this post-conviction case. By 
4 this I'm talking about the presentence investigation 
5 I report. 
6 / THE COURT: Well, do you have any objection to 
7 / the court taking judicial notice of the presentence 
8 / report in the underlying case? 
9 i MS. STURGILL: No, Your Honor. i beiieve you 
10 should already have it. Oh, no, it should be in the 
11 file, the presentence report. 
12. THE COURT: Nothing's in this file because 
13 i it's a civil case. 
141 MS. STURGILL: You don't have the original 
15/ copy? 
16 ! THE COURT: Actually, I do have the original, 
17; but I don't take notice of that unless somebody asks me 
181 to. 
191 MS. STURGILL: Right. 
20 I THE COURT: You have no objection of me taking 
21 ! judicial notice? 
22 / MS. STURGILL: No. 
23 / THE COURT: Do you have a copy, Mr. Williams? 
24 / MR. WILLIAMS: I do, unless this is yours. 
25 1 You'll have to inquire, I suppose, of your legal 
! 
1 ~ev1ew 1t. And that's the transcript of a guilty plea 
2 I made August 15, 2011, and sentencing of November 4, 
3 2011, Virginia Bailey's reporter's transcripts, 
4 CR-2011-6212. 
5 THE COURT: Okay. Got that. 
6 MR. WILLIAMS: Okay. I just need to make sure 
7 that it's available and that we follow the proper 
8 procedure so that you can review this in the CV 
9 post-conviction file. 
10. THE COURT: Any objection to the court taking 
11 / judicial notice of that? 
121 MS. STURGILL: No, Your Honor. 
13/ THE COURT: It's the combination guilty plea 
14 / sentence and hearing. Both parts of the record are in 











MR. WILLIAMS: Thank you, Your Honor. 
THE COURT: We'll mark that Exhibit B. 
(Thereafter Defendant's Exhibit B was 
marked for identification and 
received into evidence.) 
BY MR. WILLIAMS: 
Q So at page 12, let me -- just a moment 
Mr. Morris. Let me find out where I was at. 
Yes, page 12 of the portion HAS the change of 
7 1 clerk. I'm not sure 1f this 1s a copy or not 
i 2 THE COURT: Well, I don't know. Here's the 
I 
: 3 original. Here's a copy in this file. 
· 4 : MS. STURGILL: Do you have my copy there, Your 
, 5 : Honor? There should be my copy as well as the 
. 6 1 defense's copy as well as the people. 
7 ! THE COURT: Well, this PSI is here. Do you 
8 ! want me to take judicial notice of that? 
! 
9 i MR. WILLIAMS: Please. 
10/ MS. STURGILL: May I have my copy then, Your 
11 i Honor? 
12 / THE COURT: We will make a copy of this and 
13 I put this in this file, mark it as defendant's 
14 i Exhibit A and it will be admitted for purposes of this 
15/ hearing. 
I 15/ (Thereafter Defendant's Exhibit A was 
, 17 · marked for identification and 
! 18; received into evidence.)· 
I ; 
191 MR. WILLIAMS: Thank you, Your Honor. 
20; BY MR. WILLIAMS: 
21 1 Q Okay. Mr. Morris, at page 12 of the 
i 22 transcript --
! 23/ MR. WILLIAMS: And I think I also need to have 
· 24 i the court take judicial notice of the transcript so 
25 / that we can use it in the CV case also so you can 
19, 1 
1 ! plea, tne gu1ffyplealv1r. ·1v1orris, the court asks, 
: 2 / Madam Prosecutor, do you have a copy of the form? 
i 3 ': Ms. Sweesy, I do, and I don't have any 
I 4 i concerns. 
; 5 : The court, Mr. Essma, do you have anything 
, 6 : about the form? 
! 7 ! And of course we're talking about that guilty 
' 8 . plea advisory form again, here, okay. 
, 9 : I don't have any concerns. 
, 10 1 Mr. Essma, do you have any anything about the 
: 11 form you'd like me to follow up on? 
12 Mr. Essma, no, Your Honor. 
13 The court, Mr. Morris, in question 49 you're 
14 asked whether you're pleading guilty to a crime for 
15 which a psychosexual evaluation is required. You now 
16 circled that yes, it appears; is that correct? 
17 The defendant, yes, Your Honor. 
18 The court, that will be ordered at county 
19 expense subject to reimbursement by you in the future. 
20 Do you also understand that? 
21 The defendant, yes, Your Honor. 
22 The court, any problem with that? 
23 The defendant, no, Your Honor. 
24 The court, do you understand that you have a 
25 right to remain silent even after today, no one can 
i 
20! 
21 I i 22 
...... .i L ··-•·•••••••••••-· . -·-- ··•·•••••·-··-··••· .. ··-··•--··-·--------·-·--··-·---·-·_) 
1 · force you to talk to -- and then going to page 13 -- an 
2 evaluator or presentence investigator; do you 
3 understand? 
4 The defendant, yes, Your Honor. 
5 The court, and if you have any questions about 
6 1 the scope of that and the extent of this evaluation, 
7 / certainly Mr. Essma can answer those for you; all 
a I right? 
9 i The defendant, yes, Your Hono;. 
10 / So was it clear to you at that time that you, 
11 · in fact, did not have to take a psychosexual 
12 evaluation? 
13 A No. 
14. Q What is it that made that unclear to you? 
15 A George said if I did do it, it would be easier 
16 for me to get probation at the time. 
17 · Q Okay. And there, of course, is within the 
18 recitation I just made, the court basically saying, you 
19 can ask your attorney about the scope of this, right, 
20 correct? 
21 A Yes. 
22 Q Did you, in fact, ask Mr. Essma about the 
23 scope of that right? 
24 1 A I don't remember if I did. 
251 Q Okay. With -- did Mr. Essma at some point 
I 
I 
1 . es. 
I 
2 I Q The polygraph was, in fact, done by another 
31 person? 
41 A Yes. 
5 ! Q Would you have done the polygraph had 
6 ! Mr. Essma not made such promises to you? 
7 A No. 
8 Q Now, in your review of the transcript of, and 
9 at this juncture I'm talking about the sentencing 
10 transcript of the date of 11-4-2011, there is a portion 
11 at page 46, 47, and 48 wherein Judge Bevan talks about 
12 the polygraph. 
13 Do you recall reading that? 
14/ A Yes. 
i 51 Q Okay. And is that portion where Judge Bevan 
16 is saying, I too am concerned about Mr. Nielson's 
17 report coming from the standpoint that the polygraph 
18 has not been passed, and there are significant areas of 
19 deception, and my point was, this is at page 46, and 
20 then perhaps it was the PSI investigator's comments 
21 rather than Mr. Nielson's. And then also where it 
22 continues on at page 47 and 48. Those are the areas 
23 wherein Judge Bevan was relying on the polygraph and 
24 the deception that the polygraph seems to have 
25 revealed, correct? 
1 I tell you -- at what point a,a Mr. Essma tell you ,t 
2 / would be easier to get probation? Was it before or 




5 I Q Okay. 
6 1 A When we were doing that form. 
7 · Q Doing the guilty plea advisory form? 
8 A Yes. 
9 , Q And did you ever talk again about the scope of 
· 10; your right that was being waived? 
11; A No. 
12; Q Okay. Would you have submitted to a 
13\ psychosexual evaluation and a polygraph, absent such a 
14/ promise from your prior attorney? 
15/ A No. 
. 16 / Q What would you have done instead? 
i 17r A I wouldn't have done it. 
181 Q And that's wheie you would have claimed--
19
1 
it's this area in which you claim you were prejudiced? 
201 A Yes. 
! 21 / Q Okay. Now, in my questioning, I have kind of 
i 22/ thrown together psychosexual evaluation and the 
/ 23 / polygraph, correct? But those are, in fact, two --
: 241 although done somewhat together, those are two 
1 2sf different actions? 
~: ~ 
25 
: 2 ! Q Is that where you claim that there is 
3 I prejudice from having to take the polygraph? 
4 I A Yes. 
5 i Q And would Judge Bevan have had a reported 
6 / deception in front of him had you not taken the 
7 polygraph? 
8 A Excuse me? 
• 9 Q Would Judge Bevan have had a reported 
101 deception from you in front of him had you not taken 
11 i the polygraph? 
1 121 A No. 
i 13 Q So in your own words, how is it that taking 
14 the polygraph harmed you? 
15 A Because basically I was told by the polygraph 
16 person that submitted the polygraph that a person had 
17 to have eight to ten hours of sleep, and I told him I'd 
18 only had two to three hours of sleep. He should have 
19 right then and there stopped it, but he didn't, he 
20 continued with it, knowing I was falling asleep doing 
21 the polygraph. 
22 Q Did you inform your counsel, Mr. Essma, of the 
23 trouble that you believe existed with the polygraph? 
24 A Yes, I did. 
25 Q So we've got two things going on, well, really 
26 
1 I three things. We have the psychosexual evaluation, we 
2 / have an order to take a polygraph, and we have the 
3 . results of the polygraph which showed deception, right? 
4 / A Yes. 
51 Q Did you inform your counsel of these problems 
6 that you are now claiming? 
7 I A Yes, i did. 
8 i Q Did you inform your counsel of these problems 
91 prior to the sentencing? 
10 1 A Yes. 
11 / Q When did you inform your counsel and just what 
12 I did you tell your counsel about these problems? 
131 A When I was sitting here in county jail again 
14 1 after they brought me back, he brought the PSI and the 
15 psychosexual evaluation and everything to me to go 
16 through, and I pointed out to him what was going on. 
17· Q Okay. 
1 s / A Told him that the person that submitted the 
19 /1 polygraph told me that I had to have at least eight to 
20 ten hours of sleep, and it's documented in the 
21 i paperwork from him that I told him I'd had two to three 
22 i hours of sleep. 
23I Q Okay. So there's the lack of sleep, but did 
24 you also tell Mr. Essma anything like, hey, I didn't 
25 agree to take a polygraph or I didn't agree to take a 
1 I A Yes, I did. 
2 I Q That was prior to the sentencing hearing? 
3 1 A It was at the sentencing hearing. 
4 Q Well, prior to announcement of judgment of 
5 conviction? 
6, A Yes. 
7 I Q And how is it that Mr. Essma's lack of 
s / objection, changes, or corrections, harmed you? 
9 1 A All he did was sit there. 
10! Q Okay. 
11 / A He didn't object to anything. 
12 1 Q But how did his lack of objection harm you? 
131 A Because it probably could have gave me 
14 probation instead of prison time. 
15 Q Say that again, please. 
16 A It probably would have given me probation 
17 instead of prison time. I could have been out working. 
18 Q You think with the proper objection, 
19 Judge Bevan could have given you probation? 
20 A Probation, yes. 
21 Q Okay. The remittitur from the appellate court 
22 was, the court was affirmed on September 26, 2012, and 
23 the remittitur was issued November 28, 2012. I don't 
24 have access to that appeal. Was the only issue on 
25 appeal one of whether the court abused its discretion 
---- - i 1 psychosexual? 
I 
/ 2 A I told him I didn't agree to take the 
i 3 polygraph. 
: 4 Q Okay. Did you tell Mr. Essma that at the same 
/ 5 time as you told him about any other problems with the 
! 6 polygraph? 
7 A No. 
8 Q When did you inform Mr. Essma of that? 
9 A The polygraph I informed him the day he came 
10 to see me. 
11 Q But it was prior to sentencing? 
12 A Yes, it was. 
13 Q And your lack of agreement to take a 
14 polygraph, did you also inform Mr. Essma of that prior 
1 15 to sentencing? 
, 16 A Yes. 
17 i Q In reviewing the transcript of the sentencing 
181 hearing, I did not see an objection by counsel based 
I 
19i upon what you're just telling us. Is there anywhere 
20 / that you can see in the record where Mr. Essma told the 
21 ! sentencing court of your objections, changes, or 
22 I corrections? 
23 j A No, he didn't. 
24 1 Q Okay. And did you inform him that he needed 




1 j for excessive sentencing? 
2 i A Yes. 
3 1 Q Okay. There were no other issues that you 
4 I raised on appeal? 
5: A No. 
6 '. Q You didn't raise the denial of the Rule 35 on 
7, appeal? 
I 
8 i A It was brought in, brought up into it. That 
: 9 was stated, the attorney stated it in there, that the 
r 10 Rule 35 was filed without an argument and then denied 
i 11 without a hearing. 
i 12 Q So your appellate attorney did take that on 
13 appeal? 
14 A She mentioned it, yes. 
1 15 Q Oh, okay. 
16 A That was all there was. There was nothing in 
17 there other than that about Rule 35. 
18 Q Okay. And was there any other issue that your 
19 attorney may have placed on appeal for you then? 
20 A No. 
21 Q What relief are you seeking from this court? 
22 A To be placed on probation. 
J 
23 1 Q You're asking this court to revisit your 
24 sentencing? 
25 A Yes. And at the time of sentencing I was a 
29 
28/ 
1 I full-time college student working and starting 
2 I counseling. 
3 / Q Have we adequately covered your claims in your 
4 I post-conviction now? 
51 A Yes. 
6 1 MR. WILLIAMS: I have nothing further. 
7 i THE COURT: Cross-examination? 
I 
8 i CROSS-EXAMINATION 
to/ BY ~~s. :~~~~~i~:. let's go back to what you told 
11 / Mr. Essma prior to the sentencing. All right? Now, 
12 / you explained to him all the problems that you had had 
13 i with the polygraph? 
14I A Yes. 
15 Q And you told him all the information that the 
16 polygrapher had told you about the sleep? 
171 A Yes. 
18 / Q Now, where did you get that information about 
I 
19/ sleep? 
201 A From him, from the guy that submitted the 
21 / polygraph. 
22 Q And you told him specifically that you'd only 
23 had two hours of sleep? 
24 A Yes. 
25 Q Okay. But he didn't document that in the 
1 1 NIB. STORBI[[: All right. 
2 / BY MS. STURGILL: 
3 i Q Would you go to page 26. Now, before we go 
4 II through the transcript, you have stated specifically 
5 , today that you would not have taken the polygraph, you 
6 ! would have gone to trial? 
7 j A Yes. 
8 / Q And after you took the polygraph and you saw 
9 / the PSI, based on what happened during the polygraph, 
101 you would have - you would rather have gone to trial, 
11 / right? 
12/ A Yes. 
13 Q So let's go to the very top of page 26, and at 
14/ line 4, the court says, is it still your intent to 
15 · stand by your plea and proceed to sentencing today? 
16 And what was your response? Page 26, line 7. 
17 Each little square is numbered. 
18 A Yes. 
19 Q Even though you had been frustrated by this 
20 polygraph, you knew you hadn't had enough sleep, you 
21 knew it was wrong, you still told the judge you were 
22 willing to go to sentencing, right? 
23 A Yes. 
24 Q Why didn't you at that point say, no, Your 
25 Honor, I think there are some problems with that 
polygraph, did he? 
2 A Yes, he -- he didn't, but it was in report 
3 from the psychosexual evaluator -- evaluation. 
4 Q It was in the report? 
, 5' A Yes. 
6 Q And so. 
7 A Because I also told Tom Nelson that too, and 
8 
1 
he reaffirmed that a person needed eight to ten hours 
9 i of sleep. 
10 / Q Could you tell us where in the psychosexual 
11 i that's found. 
12 ! A I'm not sure where it's at. I don't have even 
131 have a copy of that report. 
14/ Q Well, we'll have Mr. Williams look while we're 
151 talking. 
161 So let's go, you don't have your transcript, 
17! do you? 
18 / A No, I don't. I brought it with me, but the 
19, county jail didn't give it to me when I got in 
2oi Thursday. 
1 21. Q Maybe what we could do is have Mr. Williams 
: 22' let you use his while we go over some information. 
23i MR. WILLIAMS: May I approach? 
24; THE COURT: You may. Let's let the witness 
25i use the original. 
31; 
33 
. 1 I polygraph, and I'm not ready to go to sentencing? 
1 2 i A Because Mr. Essma said it would be easier if I 
3 i went ahead and went on with it. 
4 i Q Went on with your sentencing or went on with 
5 : the polygraph? 
: 6 : A Went on with the sentencing. 
. 7 ! Q Now, it says here at line 8, the court did 
! I 
8 : order the presentence report prepared, which I've had 
9 : access to now, it's dated October 4. Mr. Morris, have 
10 you been able to see and review that document? 
• 11, And what did you say? 
1 12' A Yes. 
• 13 Q At line 13? 
. 14 A Yes. 
: 151 Q And at line 14, the judge says, do you have 
16 changes, corrections, or updates you'd like to make for 
17 the record today before we proceed to argument? 
18 What did you say at line 17? 
19 A I said no. 
20 Q Here was your chance. Here was your chance to 
21 tell the judge you had corrections, you had concerns, 
22 so on and so forth. Why didn't you do that? 
23 A Because I told Mr. Essma about it, and it was 
24 his job as the attorney to do it. 
25 Q But the judge was talking specifically to 
34 
~------------ ----·---·-···-··----··· ·-·--·---·········-···--- -·-·-·-----··-··-·-----··-·--·-----------' 
1 I you. He asked you spec1f1cally, didn't he? 
2 / A Yes. 
3 1 Q But you didn't say anything? 
41 A No. 
5 Q Did you? 
6 i Now, you also, if you go page to 29, you just 
7 / indicated you thought it was Mr. Essma's job to taik to 
8 l the judge about these changes, correct? 
9 I A Yes. I 
10/ Q So if we go to line 13 or we'll start at 10, 
11; the court says, okay. I think I have resolved the 
12 I other questions I had by reviewing the PSI then. Any 
13 I evidence or other preliminary information prior to the 
14 j argument today? 
15 1 I said, no, Your Honor. 
16i Mr. Essma said, no, Your Honor. 
171 Why didn't you interrupt at that point and 
18 tell George that there were things to --
19 A Because I already told him. 
201 Q But he hadn't done what you wanted him to do. 
21 Why didn't you stop him? 
22/ A Because I figured he knew what he was doing, 
231 and he's a lawyer and I'm not. 
24l1 Q So first when the judge specifically asks you, 
25. you don't say anything, then when George doesn't say 
I 
1 I Q Well, what you tolaus eame(isfhat from 
2 / the ver/ beginning, at the very beginning before you 
3 1 entered a plea, he told you that you were going to get 
4 / probation? 
5 1 A Yes. 
6 I Q Isn't that what you just said earlier? 
I 
7 / A Yes. Because he did also. 
8 1 Q That is submitted the day you entered your 
I 
9 /1 plea. So you should have indicated that he'd already 
10. told you, but you didn't, did you? 
11 / A No. 
12 Q Why not? 
13 A Because I forgot about it at that time. 
14 1 Q But now suddenly all these months later you 
15 now remember? 
16 A Yes. 
17 Q Now, you also indicated today that you believe 
18 that the judge, part of his reasoning for giving you 
19 the sentence he did was on the basis that you were 
20 homeless. 
21 A Yes. 
22 Q You still believe that? 
23 A Yes. 
24 Q But you were not homeless at the time of the 
25 sentencing, were you? 
1 I what you've Just told us were all your problems, you 
2 / didn't say anything then either, did you? 
3 / A No. 
4 i Q You indicate that Mr. Essma promised you that 
5 / you would get probation. 
6 I A Yes. 
7 1 Q Do you remember filling out your guilty plea 
• 8 : advisory form? 
. 9 · A Yes. 
I 
; 10/ Q I'm going to let you look at mine. We'll 
11 • start with question 23, and then we'll go to question 
. 12i 24. 
1 131 Would you read question 23. 
I • 
141 A It says, have any other promises been made to 
15' you which have influenced your decision to plead 
16/ guilty. 
17 1 Q And your answer was? 
18/ A No. 
19 ! Q Please go over to question No. 24. 
20 ! A Has anyone told you what your sentence wiil 
21 1 be? No. 
I 
22! Q So you're indicating that, according to you, 
I 
231 Mr. Essma promised you that you were going to get 
24 / probation? 
25i A Yes. This was after I done this. 
35 
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1 · A At sentencing, no, when I came back for 
• 2 ' sentencing, no, I had an address. 
· 3 : Q So that would not have been an issue, would 
. 4 1 't? 1 I. 
; 5 i A Yes, it was, because the court didn't know 
: 6 ; that at the time. I had an address. 
: 7 / Q Okay. Let's go to page 28, line 17 through 
i 8: 19. On page 28 Mr. Essma says, let me find it, 17 
: 9 i through 19, Mr. Essma, if I could ask a couple of 
' 10 l questions, he goes and he asks, and at that time, if 
: 11 I' you go to line 17, Donald was living in his car prior 
12 to hospitalization but now has housing with a 
113/ roommate. 
1 14· Line 20, the PSI at page 7 references an 
' 15 address of 230 North Park Street. There's 227 North 
16 Jefferson listed as an address on the form. 
17 A Yes. 
18 Q And you said that the 227 North Jefferson is 
19 my new address? 
20 A Yes. 
21 Q So the judge did know you had a house at the 
22 time of sentencing, didn't he? 
23 A Yes. I think so. 
24 Q So your comment today that the judge 





1 I know you had a new address 1s incorrect, isn't it? · · , 1 ~~A-Yes:·· 
2 ! A Yes. 2 i Q So Mr. Essma really wasn't ineffective in 
3 Q Now, you've said that you feel that George i 3 I having you do that? 
4 Essma didn't do his job by asking you to take the I 4 i A No. 
5 polygraph and doing the psychosexual, correct? ' 5 i Q Now, as indicated, Mr. Essma did do a Rule 35, 
6 A Right. 6 i didn't he? 
7 Q Weli, what do you think would have happened if 7 ! A That's what I understand, yes. 
8 you hadn't taken the psychosexual or the polygraph? , 8 ! Q And it's your assumption, however, that 
9 A I don't know. 9 I because he didn't -- that he somehow failed in his 35 
I 
10 Q Well, did he explain to you that if you didn't 10! by not putting an argument in, that's your assumption? 
11 do the psychosexual or take a polygraph , the court 11: A Yes. 
12 would automatically have to assume you're a high risk? 12 / Q Do you have any case law on that? 
13 A No. 13/ A Just what was put into the appeal and the 
14 Q Because there wouldn't be any information. 14/ notification I got from the court stating that it was 
15 A He didn't tell me that at all. 15 i denied without a hearing. 
16 Q So your assumption at this time is that if you 16: Q The Rule 35? 
171 hadn'ttaken the polygraph or the psychosexual, things 17j A Yes. 
18 I would have been better for you? 18 i Q And are you aware that whether there's an 
19 i A I don't know. At this time I don't know. 19 / argument in the Rule 35 or not, the court can 
201 Q So if I were to tell you it actually would 20! automatically deny without ever even looking at the 
21 have been worse for you, does that mean that Mr. Essma 21 I recommendation? 
221 was ineffective by having you take the polygraph? 22 I A No, I didn't. 
I 
231 A Probably not. Probably yes. I 231 Q Okay. So again, if the court can do that 
24 / Q So the fact that you took the polygraph was ! 241 without ever reading the argument, then was Mr. Essma 
25/ actually better for you, wasn't it? / 25/ ineffective by simply asking for a motion? 
391 I I , i ==============-====== =====r=================s 1 1 A I don't know. By what the appellate court i 1 ~Let's do this one at a time. 
2 / said, yes, he was, because there was no argument it, I 2 : About the problems or the objections that you 
3 1 because I read it. ; 3 i had. 
I 
40i 
I : I 
4 I Q So you're assuming that your appeal, because • 4 1 A It was that morning. 
5 I your appeal somehow said there was a Rule 35 but no 5 : Q And do you recall when you went into the 
6 I argument, somehow is an indication that Mr. Essma did 6 ; sentencing hearing being under stress? Do you recall 
• 7 / something wrong? 7 ; everything you spoke to Mr. Essma about? 
8 / A Yes. 8 A No. 
9 J Q But you have no case law for that, do you? : 9 Q Did you rely upon Mr. Essma to recall these 
101 A No. 10 things that you spoke to him about? 
11 / MS. STURGILL: Did you find in the 11 A Yes. 
12/ psychosexual a comment about his sleeping? 12 Q On question 23 and 24, which you were asked 
13/ MR. WILLIAMS: No. 13 about, do you recall that? 
14 1 MS. STURGILL: That's all the questions I 14 A No, I don't. 
15 have. 15 Q That you were asked about by opposing counsel 
16 THE COURT: Redirect? 16 just now. 
17 REDIRECT EXAMINATION 17 A Yes. 
18 BY MR. WILLIAMS: 18 Q Okay. Why did you answer those that way? 
19 Q Mr. Morris, at the time of the sentencing, how 19 A Because you told me that - because the 
20 much stress were you under? 20 promise was made after also. 
21 A Quite a bit. 21 Q Okay. I'm not tracking. When you say a 
22 Q How long before the sentencing hearing did you 22 1 promise was made after also, what do you -
23 speak to Mr. Essma about the problems or the objections 23 / A He told me that even if -- he had me answer it 
24 that you had? 24 i that way because he was sitting there when I did it. I 
25 A That day. 25 ! asked him about it, and he said, no, go ahead and 
41 I 42 
1 ', circ1e no. 
2 i MR. WILLIAMS: Okay. I have nothing else, 
3 i Your Honor. 
4 / THE COURT: Thank you, Mr. Morris, for your 
5 1 testimony. You may step down. 
6 i Does petitioner have any additional evidence? 
7 / MR. WILLIAMS: Petitioner will rest, Your 
8 / Honor. 
i 1 NlS:-STOHGTrC:Well, once again, Your Honor, 
· 2 in a post-conviction relief there has to be a general 
' 3 issue of material fact in order to avoid judgment -- a 
4 summary judgment. As Your Honor has seen, as 
5 Mr. Morris has testified, he has made some assertions 
6 which are not validated in the record such as in the 
7 
8 
guilty plea advisor/ form, nor in the PSI such as he 
indicated he was exhausted and too tired. We also have 
__..9 ! - THE COURT: Does the State have any evidence?-.. 9 a transcript that also goes against what he has toid or 
: 10 testified before the court today. I do not think that 
~
/ 10 / MS. STURGILL: Your Honor, we notified 
~ 111 Mr. Essma on May 8 of this hearing. He on May 30th 
'\.12/ declined and said he was going to be in Chicago, so no, 
L..11J. Your Honor. 
14i THE COURT: Okay. This case is then fully 
1s: submitted based upon Mr. Morris' testimony and judicial 
16 / notice of transcript and the PSI? 
I 
17! MR. WILLIAMS: Yes, Your Honor. 
18 / THE COURT: For the record, I will seal the 
19 ! PSI in this case even though it is an exhibit. I don't 
201· think the public needs to see that information. This 
21 is a civil case. 
22 / Closing argument, Mr. Williams? 
23/ MR. WILLIAMS: Your Honor, I'm going to 
24 l submit, unless the court needs any written briefing. 
251 THE COURT: Any closing argument by the State? 
I 
1 that, but I need to go 15ack and read this transcript, I 
2 need to read the presentence investigation report. 
3 What happened to it? 
4 MS. STURGILL: I believe you just set it right 
5 there. You had it in your hand when you were talking 
6 about it. 
7 THE COURT: We need to copy that, so I need to 


















case. I will get a written decision out as soon as I 
can and send it to Mr. Williams and let you know what I 
have decided. 
THE DEFENDANT: So will I be back in the yard? 
THE COURT: We'll transport you back. 
THE DEFENDANT: This week? 
THE COURT: P;esumably they'll send you back 
Wednesday or Thursday. Thank you for your appearance. 
Court's in recess. 
MR. WILLIAMS: Your Honor, for the record, I'm 
returning my copy of the PSI, whichever file. I think 
I'm required to do that. 
THE COURT: Thank you. 
(End of proceedings at 2:26 p.m.) 
-oOo-
I 
I 11 the -- we believe that the record indicates that there 
12 is no genuine issue of material fact and that 
, 13 Mr. Morris is simply making assumptions and assertions 
I 14 which he has not backed up with evidence, so we would 
: 15 ask the court to dismiss this PCR. 
: 16 THE COURT: Mr. Williams, you get the final 
; 17 word. 
; 18 MR. WILLIAMS: I'm still going to submit, Your 
i 19 Honor, based on the evidence, motion for summary 
i 20 dismissal because I think we need a finding of fact. 
· 21 THE COURT: The court will take this matter 
; 22 under advisement. 
; 23 I'm required, Mr. Morris, to write written 
24 findings and conclusions of law. I can't tell when 
. 25 I'll get that out. I'm usually pretty prompt about 
44 43/ 
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1 impression for Idaho's DNA and genetic marker 
2 database. Do you understand that obligation? 
3 425 SHOSHONE STREET NORTH, TWIN FALLS 3 THE DEFENDANT: Yes, Your Honor. 
4 COUNTY, TWIN FALLS, IDAHO. 
5 ************* 
6 
7 THE COURT: Finally, Donald Gene Morris, 
8 CR 11-6212. 
9 Mr. Morris is present in custody ,,vith 
10 George Essma, his attorney, and Julie Sturgill 
11 representing the state today. 
12 This matter is now set for sentencing, 
13 Mr. Morris, after you pied guilty on August 15, 
14 2011, to 15 counts of possessing sexually 
15 exploitive material. Each count individually 
16 carries a ten-year maximum penalty and a 
17 $10,000 fine. If the court chose to order 
18 consecutive sentences as to all 15 counts, the 
19 maximum penalty would be 150 years in prison 
20 and $150,000 fines. Do you understand that, 
21 sir? 
22 THE DEFENDANT; Yes, Your Honor. 
23 THE COURT: And you also face an 
24 obligation to register as a sex offender and 
25 provide a DNA sample and right thumbprint 
25 
1 appear. They are the discharge notes from the 
2 treatment facility that he had checked into. I 
3 believe I had done a motion to quash, and there 
4 should be in the court file the letter 
5 validating that he had been admitted. So I'm 
6 not giving that to the court, but those were 
7 the -- that's the discharge summary in that 
8 regard. 
9 THE COURT: Any objection to making 
10 these a part of the presentence report? 
11 MS. STURGILL: No, Your Honor. 
12 THE COURT: For our record, they are 
13 three pages. The first page is entitled, 
14 Discharge Orders, a form with handwritten 
15 references on it, with a signature that I have 
16 trouble making out, and a date of October 14, 
17 2011. 
18 The second page says, page two of two, 
19 from the Wyoming Behavioral Institute, appears 
20 to be the second page of the previous document, 
21 has a signature for the patient as well cJ5 a 
22 nurse for the same date. Medication is 
23 provided and referenced on that page. 
24 Finally, the third page is a patient 
25 information sheet, if you would, from Wyoming 
27 
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4 THE COURT: Is it still your intent to 
5 stand by your plea and proceed to sentencing 
6 today? 
7 THE DEFENDANT: Yes, Your Honor. 
8 THE COURT: The court did order the 
9 presentence report prepared, v·,hich I have had 
10 access to now. It is dated October 4, 2011. 
11 Mr. Morris, have you been able to see 
12 and review that document? 
13 THE DEFENDANT: Yes, Your Honor. 
14 THE COURT: Do you have changes, 
15 corrections, or updates you'd like to make for 
16 the record today before we proceed to argument? 
17 THE DEFENDANT: No, Your Honor. 
18 THE COURT: Counsel, anything from 
19 either side, either of you wish to object or 
20 otherwise reference anything from the PSI 
21 standpoint? 
22 MS. STURGILL: No, Your Honor. 
23 _. MR. ESSMA: Your Honor, there are --
24 Mr. Morris did provide me with some 
25 documentation with regard to his failure to 
26 
1 Behavioral Institute. The bottom footer calls 
2 it a therapy discharge plan. So those will be 
3 a part of the presentence report. I'll take a 
4 moment to review those. 
5 The motion referenced by Mr. Essma was 
6 filed on October 14th. It includes a Wyoming 
7 Behavioral Institute letter dated October 13th, 
8 verifying Mr. Morris was in inpatient treatment 
9 at that time, admitted on October 7, for 7 to 
10 10 days and so forth. Those documents are of 
11 record, having been filed with the motion and 
12 will remain such. The court is aware of them. 
13 Mr. Essma, if I could ask a couple of 
14 questions based on what you have just provided 
15 me. One of them is the last paragraph of the 
16 therapy discharge plan. The, I think it's next 
17 to last sentence, says, quote: Donald was 
18 living in his car prior to hospitalization but 
19 now has housing with a roommate. 
20 The PSI, at page seven, .references an 
21 address of 230 North Park Street. There's 227 
22 North Jefferson listed as an address on the 
23 form. 
24 THE DEFENDANT: That, the 227 North 
25 Jefferson, is my new address. 
~) 
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1 THE COURT: So what's about living in a 
2 car? 
3 THE DEFENDANT: That's where I was 
4 staying at before I got my roommate. 
5 THE COURT: Where did this 230 North 
6 Park Street address come from? 
7 THE DEFENDANT: That's where I was 
8 living at, when I moved to Casper. That was 
9 the men's shelter, emergency shelter there. 
10 THE COURT: Okay. I think I have 
11 resolved the other question I had by reviewing 
12 the PSI then. 
13 Any evidence or other preliminary 
14 information prior to argument today? 
15 MS. STURGILL: No, Your Honor. 
16 MR. ESSMA: No, Your Honor. 
17 THE COURT: All right. Ms. Sturgill, 
18 please. 
19 MS. STURGILL: Your Honor, in this case, 
20 we are before the court for the crime of 
21 internet -- it's an internet crime, possession 
22 of sexually exploitative material. As the 
23 court has indicated, the maximum for this is 10 
24 years for each count. 
25 At the time that we made an offer, we 
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1 the age of 18. In the interview with this 
2 defendant, he indicated that most of them were 
3 13 and under, but he did have some pictures of 
4 very young children. 
5 This court has not seen the evidence in 
6 this case, and we're not asking the court to 
7 review it, because nobody needs to see very 
8 young children being abused and then being 
9 photographed in order to send those out to 
10 people around the world and in the United 
11 States. But the state will -- the state will 
12 tell this court that when we're talking young, 
13 we are talking about children as young as four 
14 and under. 
15 This defendant also indicated that he 
16 has been talking to a particular person named 
17 Glenn Jasper in the Philippines. The state is 
18 aware of that name, because it came up in a 
19 case with Paul McBride in whi<f he was also 
20 conversing with this particular person, and 
21 that person was the source of multiple images 
22 of child pornography, and this defendant 
23 indicated that as well. This defendant 
24 indicates that he was talking to this person 
25 for over five to six years, which tells us that 
31 
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1 asked that this defendant plead to 15 counts, 
2 and the state was willing to dismiss 30. There 
3 were 45 counts altogether that were filed. At 
4 that time, we stated that we would maintain an 
s open rec until we were able to see the 
6 psychosexual evaluation. 
7 Your Honor, we understand that, when 
8 determining what to do in a sentencing, the 
9 court looks at Toohil/ as well as Idaho Code 
10 19-2521. I would like to specifically address 
11 some of the 19-2521s because they actually 
12 coincide or match up with the Toohill 
13 recommendations. 
14 Our first, one of our first concerns in 
15 this case, Your Honor, is the multiple offender 
16 factor under 19-2521. As you can see from the 
17 PSI, this defendant has multiple prior charges, 
18 has even had -- has spent time in the 
19 penitentiary in Wyoming. 
20 When this came to the state's attention, 
21 there was more than one computer involved in 
22 this case; and both of those computers were 
23 forensically examined, and on those computers 
24 were found multiple pictures, and 99 percent of 
25 those pictures were of children that were under 
30 
1 he was downloading as well as viewing 
2 pornography for an extended period of time. 
3 He does indicate that he does have a 
4 problem with underage pictures and that he 
5 knows that he shouldn't have accepted them. He 
6 knows that it was wrong to do so, and yet he 
7 continued to do so. 
g... The reason we bring up this information, 
9 Your Honor, is because we would refer the court 
10 to page 10 of the PSI. That is the page that 
11 addresses the treatment of this defendant. 
12 This defendant had a psychosexual evaluation; 
13 and, as the court knows, there are several 
14 tests that are provided when doing a 
15 psychosexual, one of them being the Static-99 
16 and the other being the RRASOR. If the court 
17 has had any opportunity to review either of 
18 those tests, they know that some of the scoring 
19 is based on the following questions: Whether 
20 there is a live victim, whether that live 
21 victim is known to the defendant, and whether 
22 there was any kind of threat used in that case. 
23 Well, Your Honor, every defendant in a 
24 child porn case will indicate that there is not 
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1 these pictures are of children, children who 
2 lived 1 children who are still living. Each of 
3 those pictures is a crime scene, a scene of a 
4 child being sexually abused; and in most of 
5 those cases and probably every case, it is by 
6 coercion or threat that these pictures are 
7 taken. And so, therefore, he wouid come back 
a as a lower risk, because he himself personally 
9 did not touch the child, he persona!!y did not 
10 threaten the child. However, he encourages the 
11 industry by downloading such pictures and by 
12 not being concerned or feeling any remorse for 
13 receiving pictures of young children who are 
14 being sexually abused. 
15 This defendant indicated that, during 
16 one of his interviews, that he was talking to a 
17 fellow who was offering him pictures, that this 
18 fellow was indicating that a!! of the children 
19 in his pictures were children he babysat and 
20 that the way he would get them to pose for the 
21 pictures was by threatening them. That does 
22 not seem to have influenced this defendant at 
23 all. He still accepted those pictures, and he 
24 never took the time to try to report that to 
25 law enforcement that these young children were 
33 
1 the consequences, he had to face those, he 
2 decided that maybe he wouldn't be as open and 
3 honest. He failed the polygraph. 
4 In the PSI, he indicates that, while he 
5 was working at the Red Lion, that he was laid 
6 off. That was not verified by the Red Lion. 
7 And in fact, he was -- he lost his job because 
8 he didn't show up and he didn't call in, which 
9 would indicate that he is continuing not to be 
10 completely honest about this situation. 
11 We also believe that he is a high risk 
12 because, as the court has noted, he does not 
13 have what appears to be a permanent address. 
14 He has been going from place to place. He was 
15 living in his car. Prior to that he was living 
16 in a shelter. 
17 We believe that he is going to inform 
18 the court that he needs treatment, and that is 
19 indicated by the fact that he checked himself 
20 into a mental health facility. But as the 
21 court goes through the PSI, you can iee that he 
22 does not believe that there are any factors or 
23 life problems that exist in his life. That is 
24 the PSI, page 11. But he does realize that he 
25 needs to avoid computers. That's a pretty 
35 
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1 being abused. We think that goes to his 
2 character, showing that he has no empathy for 
3 these children, he has no empathy for these 
4 victims, that even though he comes across as a 
5 low risk, there is a high likelihood, based on 
6 his character and attitudes, that this will 
7 happen again, that he will continue to download 
8 material. 
9 The other reason we believe that he 
10 becomes a high risk despite his low to moderate 
11 risk status on the Static and the RRASOR, is 
12 that when he took his polygraph, he failed a 
13 very, very important question, and that 
14 question was: "Have you ever had sexual 
15 contact with a minor child under the age of 
16 18?" He failed that question. That question 
17 was submitted in two forms. He failed that 
18 question both times, question number one and 
19 question number two. Again, that goes to an 
20 attitude that we believe shows that this will 
21 occur again. 
22 In order to be properly treated for sex 
23 offending, the defendant has to be open and 
24 honest. We agree and we do understand that he 
25 was open and honest in his interview; but once 
34 
1 minor statement when being interviewed about 
2 what may have caused this. He also is not 
3 quite sure what kind of treatment he needs to 
4 have. He seems to be very apathetic about his 
5 treatment. 
6 We do acknowledge that he did, I guess, 
7 check himself into a health, mental health 
8 facility; but we don't have the actual in-take 
9 notes, so I'm not aware of why he checked 
10 himself in. But what I do see from what has 
11 been provided the court is that he checked 
12 himself in for depression and anxiety. There 
13 were no psychotic factors relating to his 
14 check-in. He had no suicidal or homicidal 
15 ideation that we can see from that. And 
16 whenever somebody's faced with the probability 
17 of maybe prison, of course, you wo·uld be 
18 anxious or you would be depressed. We do not 
19 believe that there are any mental health 
20 factors that relate to this case. 
21 We believe that he is a risk to . 
22 reoffend. We believe that at this time it is 
23 more appropriate that he be committed to the 
24 Department of Correction and that be a sentence 
25 of imposition. So we are asking for a 10 years 
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1 fixed, with a 10 years indeterminate, for a 
2 total of 20 years, and would ask the court to 
3 impose that rather than to give him a rider. 
4 THE COURT: Thank you. 
5 Mr. Essma, then, please, if you would 
6 give me your comments and recommendation. 
1- MR. ESSMA: Your Honor, Mr. Morris 
8 presents the discharge orders and various 
9 documents, not as an explanation of treatment 
10 but merely to explain that he went through a 
11 mental breakdown of sorts in Wyoming, not 
12 necessarily in anticipation of sentencing, but 
13 merely as part of the occurrence that he was 
14 going through in his life and to explain to the 
15 court that he didn't miss his sentencing merely 
16 because he didn't feel like coming, but he was 
17 having a severe emotional episode. 
18 He was on medication prior to this. He 
19 is not, is not making that, again, not making 
20 the entrance into the treatment center as any 
21 type of treatment toward the out-patient 
22 program that Dr. Nielson recommends in his 
23 psychosexual evaluation. 
24 The court gave me a certain amount of 
25 time to vaiidate or verify that he was in a 
37 
1 remorse. The PSI clearly states he feeis bad 
2 about it. He understands he shouldn't have 
3 been in these chat rooms. He understands 
4 having these images are inappropriate. So for 
5 them to -- for the statement to be made that, 
6 of what his feeling is about that, is clearly 
7 not founded. 
8 The state in its argument, Your Honor, 
9 is trying to, I guess -- well, not I guess. 
10 What they're trying to do is mischaracterize or 
11 recharacterize Dr. Nielson's evaluation of 
12 Mr. Morris because they don't like the 
13 evaluation. Dr. Nielson did a full evaluation 
14 pursuant to court order. He's a well-respected 
15 evaluator. The state, the defense, and the 
16 court has relied on his evaluations at any 
17 time. They don't like the fact that 
18 Dr. Nielson has said, under all these 
19 circumstances, Mr. Morris is a low to moderate 
20 risk to reoffend, and he's ame~able to 
21 treatment in a community setting. If the state 
22 wanted to challenge Dr. Nielson's findings, 
23 they could have, I suppose, subpoenaed him to 
24 court and put him under oath and asked him 
25 about that; but they chose not to do so. 
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1 hospital setting at the time of treatment -- at 
2 the time of sentencing. I sent the Wyoming 
3 Behavioral Institute -- or I left a message on 
4 their phone, and they didn't fax that 
5 information back to me in time; and that's why 
6 I did the motion to quash, and that is 
7 basically to give the court, again, 
8 notification of why he didn't appear at 
9 sentencing. 
10 You know, this is an individual, as 
11 Ms. Sturgill states, who was fully cooperative 
12 with law enforcement. These were computers 
13 that had been abandoned by Mr. Morris for a 
14 lengthy period of time. The images had been 
15 deleted. A person who was trying to hide 
16 something could easily or try to easily say, 
17 iook, these weren't my computers, somebody else 
18 put these images on, et cetera, et cetera. But 
19 Mr. Morris clearly divulged a lot of 
20 information to law enforcement, totally 
21 cooperative; and I don't think it's -- I don't 
22 think it's quite accurate for the state to talk 
23 about Mr. Morris's feelings about, about 
24 remorse in this matter because they don't know 
25 Mr. Morris, and they don't know his level of 
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1 They're asking the court to take the argument, 
2 or to take the idea, that if Mr. Morris were in 
3 fact manufacturing these images, if Mr. Morris 
4 were in fact the one responsible for generating 
5 these images, he would be high risk, and nobody 
6 would argue with that. But that's not 
7 Mr. Morris's crime. That's not what he's 
8 charged with, that's not what he's pied guilty 
9 to, and that's not what he's being sentenced 
10 for. He's being sentenced for possession; and 
11 the state's entire argument was: ,-But he's 
12 guilty of more than that~ He's -- and he's not 
13 guilty of more than that. He's guilty of what 
14 he's guilty of, and the punishment can be quite 
15 extreme and quite -- and quite severe, and we 
16 understand that. But the argument that the 
17 state made was that he's high risk because he's 
18 in essence a manufacturer, and he's not. He 
19 knows what he did was wrong. He says so in his 
20 presentence investigation. He said it to me. 
21 He understands that. I would ask the court not 
22 to -- well, I will leave that comment as it is:, 
23 Mr. Morris is enrolled full-time in 
24 classes in Casper, Wyoming. He has one year 
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1 on his welding degree. He is a combat veteran 
2 from the Persian Gulf War. He has already 
3 obtained an associate's degree from CSI in 
4 diesel mechanics, and he's continuing to 
5 further his education in a lucrative trade and 
6 in a lucrative field that he wishes to continue 
7 to pursue. 
8 He has a scholarship and grants and 
9 loans that are funding his current education at 
10 Casper Community College and would like the 
11 court to allow him to be placed on probation so 
12 that he can interstate compact back to Wyoming 
13 and continue his education and not lose the 
14 scholarships and grants and loans that are 
15 funding his education. 
16 It's clear that he's had a rocky road. 
17 It's clear that he's gone from his car to a 
18 men's shelter -- or from his car -- and I'm not 
19 sure of the exact transition, but we know 
20 there's a car, there's a men's shelter, and a 
21 roommate, and enrollment in the community 
22 college and classes and having applied for 
23 scholarships, applied for grants. So we have a 
24 person who is clearly on the upswing in terms 
25 of making his life better. 
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1 But he does want to be able to have access to 
2 the computer for his education, for educational 
3 purposes. 
4 Based upon those comments, Your Honor, 
5 I'd ask you place Mr. Morris on probation and 
6 allow him to interstate compact to Wyoming and 
7 engage in sexual offender treatment as 
8 supervised by the Wyoming Department of 
9 Correction for the State of Idaho. Thank you. 
10 THE COURT: Thank you. 
11 MS. STURGILL: Your Honor, may I make 
12 one clarification for the record? 
13 THE COURT: Okay. 
14 MS. STURGILL: Tom Nielson is not a 
15 doctor. He doesn't have a Ph.D. nor is he a 
16 medical doctor. Thatis just the clarification 
17 I would like to make. 
18 THE COURT: Okay. Mr. Morris, then, you 
19 have the right to allocution in this case, if 
20 you would like to address the court. 1ou may. 
21 You're not required to in any way. It's up to 
22 you. 
23 THE DEFENDANT: It's just that I would 
24 like to -- I'd like to get back to Wyoming so I 
25 can continue my education. And I am, as it 
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1 Your Honor, I would ask the court to 
2 hesitate before you place Mr. Morris in the 
3 penitentiary for being in possession of these 
4 images in light of the low to moderate risk to 
5 reoffend and the fact that he's amenable to 
6 community-based treatment. 
7 In that regard, I would ask the court to 
8 consider releasing Mr. Morris on probation. He 
9 does have some period of time that he has 
10 served prior to him bonding out the first time. 
11 I believe the court could consider that or will 
12 consider that credit for time served and 
13 punishment for' the fact that he was engaged in 
14 downloading these horrendous images, something 
15 that he understands he can't be a part of 
16 anymore. He understands that by saying, I 
17 realize that part of my probation or part of my 
18 sentence they're going to tell me I can't use a 
19 computer. He understands that and agrees with 
20 that. I don't see that as a condemning thing. 
21 I see that as a person who understands this has 
22 been a problem in the past. It's something 
23 that he's willing to comply with, the 
24 recognition that that's something his probation 
25 officer, the court will tell him not to do. 
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1 shows, I am registered with Central Wyoming 
2 Counseling Center for treatments for 
3 depression; and I can also get the treatment 
4 through them for this situation. And that's 
5 all. 
6 THE COURT: All right, sir. Thank you. 
7 Any legal reason sentence should not be 
8 pronounced, Mr. Essma? 
9 MR. ESSMA; Your Honor, I am not aware 
10 of any. 
11 THE COURT: First of all, let me just 
12 address the motion to' quash or dismiss the 
13 warrant that was filed. It hasn't been 
14 addressed by the court. Based on the fact that 
15 the defendant is present In custody today, I 
16 will address that as part of my sentence today, 
17 and the motion will be deemed essentially moot 
18 based upon what's happening in this hearing 
19 today. 
20 These type"s of cases, Mr. Morris, 
21 present, in my view, an interesting dichotomy. 
22 On the one hand, you and your counsel have 
23 acknowledged your wrong-doing, to the extent 
24 that you downloaded and viewed child 
25 pornography over a period of years. You say in 
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1 your PSI report that it was a minimum of two. 
2 The state references some evidence that they 
3 have that it was a longer period of time. I 
4 don't believe that's in the record, and so I 
5 won't rely on that representation. But your 
6 representation is it was over a two-year 
7 period. And so I'm left to divine from that 
8 whether and to what extent you are an ongoing 
9 threat to the community. 
10 Mr. Nielsen has told me that you're a 
11 low/moderate risk to reoffend in the future. I 
12 certainly take that into account based on what 
13 I have seen in this file and what I feel about 
14 this. But on the state's side of the coin, 
15 they see this as horrific behaviors, that is, 
16 perpetuating the abuse done to the children 
17 that are being captured in these images; and I 
18 view that similarly, in the sense that our 
19 legislature has found these to be crimes 
20 warranting the same punishment as a felony 
21 injury to a child, in Idaho a 10-year maximum, 
22 and it's, therefore, in my view, a very 
23 significant and serious violation of the law 
24 and one that has to be addressed accordingly. 
25 So simply saying, well, these were some 
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1 that you need to provide DNA samples just as 
2 someone who is a hand-on abuser. And so I 
3 consider this type of crime, especially again 
4 with the history of time frame, and the nature 
5 of the extent of it, to be significant. 
~ 6 I also have reviewed 19-2521 of the 
7 Idaho Code, which requires me to consider your 
8 history, the background, your risk, and 
9 amenability to treatment. I, too, am concerned 
10 about Mr. Nielson's report only from the 
11 standpoint that the polygraph has not been 
12 passed, and there are significant areas of 
13 deception regarding your prior history with 
14 minor victims yourself. There's been nothing 
15 to clarify that, nothing to say what went on or 
16 what is the reason for that significant showing 
"" 17 of deception; butto me that, coupled with what 
18 happened here, is a significant risk factor 
19 that I take into account. The polygrapher's 
20 statement was that your answ$" showed strong 
21 inconsistence, unresolved responses. And for a 
22 judge like .me considering cases of this 
23 magnitude, unresolved responses __ heighten the 
24 security risk that I think fol_ks like you pose 
25 for our community. Whether that's a risk that 
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1 pictures that got deleted and, therefore, my 
2 life should just move on, because I just 
3 deleted these/I think Mr. Nielsen even makes 
4 the comment in his evaluation that -- I don't 
5 want to misquote him. Let me find it. Well, 
s I'm either failing to remember or not able to 
7 locate it at this moment. But my point was 
a that -- and then perhaps it vvas the PSI 
9 investigator's comments rather than 
10 Mr. Nielson's.-
11 At page 13 of the PSI: Donald is vague 
12 in his admittance of guilt, stating he deleted 
13 the pictures off his e-mail after he looked at 
14 them; but the pictures still remained on the 
15 hard drive of the computer. So I think that's 
16 probably what I was thinking of in terms of my 
17 view of this case, is that, Mr. Morris, these 
i,18 images and the perpetuation of them, in my 
19 view, are the kinds of things that perpetuate 
20 abuse of children, because they create a demand 
21 for this type of commodity. And so your 
22 conduct, while you weren't an on-hands abuser, 
23 certainly is such that you are one who is in 
24 the chain of that abuse. Idaho law recognizes 
25 that you need to be punished accordingly and 
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1 requires long-term incarceration, I don't 
2 believe so; but I do believe thatthe risk, 
3 albeit Mr. Nielson says it's"mild to moderate,, 
-4 I believe it's more, more significant. 
5 For that, I rely on, too, the statement 
6 at page 10 of the presentence report where they 
7 quote Mr. Nielson and say that Mr. Morrison 
8 recognized the need for intervention when in 
9 trouble but has also routinely violated the 
10 rules of society over the past 20 years when it 
11 meets his needs. Mr. Morris is amenable to 
12 treatment in a community-based setting, 
13 however. 
~14 Mr. Morris, I feel that, based upon this 
15 type of behavior and the nature and conduct of· 
16 yourself, your history as a multiple time 
17 felon, that probation certainly is not in the 
.... 1a cards today, sir. "rn fact, I am going to order 
19 a sentence of imprisonment; and again, I do so 
20 because of the risk factors that I see here. I 
21 think probation would be difficult at best to 
22 accomplish with someone who's been, not had a 
,--23 standard residence.lYou left Idaho and went to 
24 Wyoming under the guise of finding community 
25 education while these charges were pending,,, 
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1 You were late, with an excuse for court. I 
2 understand and don't hold that against you. 
3 But I still consider all of these factors to be 
4 such that makes community supervision not an 
5 option I would choose in my discretion . 
.. 6 The presentence investigator recommends 
7 a rider. I .decline that as well, for the 
8 reason that I think you need a longer term look 
9 at your amenability to treatment, and that that 
~o can be best provided in a penitentiary setting. 
11 So for that, I order as follows: Court 
12 costs are ordered paid in this case. I 
13 separate these 15 counts into three groups of 
14 five: Counts I through V, VI through X, and XI 
15 through XV. On each I order an 8-year term, 
16 with 1 year fixed, 7 indeterminate, consecutive 
17 to each other, for essentially a 3-to-24-year 
18 sentence. I give you credit for time served as 
19 to the first grouping of five counts in this 
Case No. CV 2013-0346 
1 you're also required to provide your 
2 registration as a sex offender. 
3 You are remanded to the custody of the 
4 sheriff for transportation to the penitentiary. 
5 You do have an appeal right, as I 
6 understand the agreement in this case, and that 
7 appeal right is one of 42 days, if you wish to 
8 exercise it, and a public defender available to 
9 you on appeal. 
10 Presentences to the court, please, 
11 pursuant to rule, and we will be in recess. 
12 Thank you. 







20 case. 20 
21 You are fined $200 on each count 21 
22 consecutive. $400 public defender 22 
23 reimbursement. You're to provide a DNA sample 23 
24 and right thumbprint impression as required 24 
25 under Idaho law. As part of this conviction, 25 
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7 THE COURT: Donald Morris, CR 2011-6212. 
8 Sir, you are Donald Gene Morris? 
9 THE DEFENDANT: Yes, Your Honor. 
10 THE COURT: Mr. Morris is present with 
11 George Essma, his counsel. We were in court 
12 last on July 27th. Today is the day for entry 
13 of plea. Mr. Essma. 
14 MR. ESSMA: Your Honor, Mr. Morris 
15 intends to enter a plea; but prior to him doing 
16 so, there are two issues on the plea agreement 
17 that the court and the state, I think, needs to 
18 be -- that we all need to be on the same page 
19 about. 
20 The agreement in this case was that he 
21 would enter a plea to 15 counts. There are 40 
22 counts filed. The state is agreeing to dismiss 
23 30 counts, but that's mathematically not 
24 accurate. The state should actually be 
25 dismissing 25 counts. 
4 
1 psychosexual would be. 
2 THE COURT: I would order that then. 
3 MR. ESSMA: But other, other than the 
4 psychosexual, no. 
5 THE COURT: Okay. That will be Tom 
6 Nielson. 
7 MR. ESSMA: May I approach? 
8 THE COURT: Please. 
9 Thank you, Ma'am. 
10 Mr. Essma, have you had sufficient time 
11 to review these forms and answer any questions 
12 Mr. Morris may have had? 
13 MR. ESSMA: Yes, Your Honor. 
14 THE COURT: Do you feel he understands 
15 what he's doing? 
16 MR. ESSMA: Yes, I do. 
17 THE COURT: And do you concur with his 
18 decision to enter this guilty plea today? 
19 MR. ESSMA: Yes; I do. 
20 THE COURT: Mr. Morris, it's your intent 
21 to plead guilty to Counts I through XV oJ the 
22 state's Information? 
23 THE DEFENDANT: Yes, Your Honor. 
24 THE COURT: Will you stand, please, 
25 raise your right hand to take the oath. 
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1 MS. SWEESY: We agree with that. 
2 THE COURT: And 15 will be pied to? 
3 MR. ESSMA: Yes. 
4 THE COURT: And is there a numerical 
5 reference to which 15 those are? 
6 MR. ESSMA: It's at the state's 
7 discretion, and we don't know what those are at 
8 this time. 
9 MS. SWEESY: Your Honor, I through XV is 
10 fine. 
11 THE COURT: Very well. 
12 MR. ESSMA: There was one other -- and, 
13 Your Honor, because it's an open rec, the term 
14 that he is waiving his right to appeal, we 
15 believe, is not -- is not appropriate at this 
16 time. The state is agreeing to an open 
17 recommendation, so Mr. Morris would not be 
18 waiving his right to appeal any sentence in 
19 this case. 
20 MS. SWEESY: That's fine. 
21 THE COURT: So noted for the record. 
22 Thank you. 
23 Is there, also, Mr. Essma, a request for 
24 any evaluation or assessment? 





(Clerk administered oath.) 
THE DEFENDANT: I do. 
4 THE COURT: Sir, please, state your name 
5 and birth date for the court. 
6 THE DEFENDANT: Donald Gene Morris, 
7 
8 THE COURT: Mr. Morris, have you 
9 consumed any alcohol, drugs, or any medication 
10 in the last 48 hours? 
11 THE DEFENDANT: Just my prescriptions. 
12 THE COURT: I'm sorry? 
13 THE DEFENDANT: My high blood pressure 
14 medication. 
15 THE COURT: Does it in any way cloud 
16 your judgment or affect your ability to 
17 understand what's happening? 
18 THE DEFENDANT: No, Your Honor. 
19 THE COURT: Do you feel you're of a 
20 clear mind to do that today? 
21 THE DEFENDANT: Yes, Your Honor. 
22 THE COURT: Is anything else going on 
23 today that would affect your ability to make a 
24 reasoned and informed decision? 
25 THE DEFENDANT: No, Your Honor. 
7 
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1 THE COURT: Have you had adequate access 1 understanding of what I am asking. 
2 to Mr. Essma to go over your case, to review 
3 the options you have, and to make up your mind? 
4 THE DEFENDANT: Yes, Your Honor. 
5 THE COURT: Is there anything you've 
6 wanted him to do to help you in any way that 
7 hasn't been done? 
8 THE DEFENDANT: No. 
9 THE COURT: I'd iike to talk then first 
10 about the advisory form. Did Mr. Essma answer 
11 any questions you had about it? 
12 THE DEFENDANT: Yes, he did, Your Honor. 
13 THE COURT: It's the 20-page document. 
14 It appears you have initialed each page; 
15 is that right? 
16 THE DEFENDANT: Yes. 
17 THE COURT: And you've also signed the 
18 last two pages? 
19 THE DEFENDANT: Yes, Your Honor. 
20 THE COURT: Mr. Morris, that tells me 
21 that you have carefully gone over this. Am I 
22 correct? 
23 THE DEFENDANT: Yes, Your Honor. 
24 THE COURT: It also tells me that your 
25 answers are truthful and given with an 
8 
1 could, about answer to question 19B. It's the 
2 nature of your plea agreement. 
3 You are intending to plead guilty to 15 
4 counts of possession of sexually exploitive 
5 material. Each count, you understand, carries 
6 a 10-year penalty and a $10,000 fine? 
7 THE DEFENDANT: Yes, Your Honor. 
8 THE COURT: Technically then, each could 
9 be run consecutive, for a maximum of 150 years 
10 and $150,000 in fines. Do you understand that, 
11 sir? 
12 THE DEFENDANT: Yes, Your Honor. 
13 THE COURT: Now, I can't make any 
14 promises to you. Your sentence could be up to 
15 that maximum. Do you understand? 
16 THE DEFENDANT: Yes. 
17 THE COURT: Knowing that, is it still 
18 your desire to plead guilty? 
19 THE DEFENDANT: Yes, Your Honor. 
20 THE COURT: And the plea agreement that 
21 I have been provided does containjlanguage 
22 about waiving your right to appeal. It's my 
23 understanding that all parties have agreed you 
24 maintain all r,ght to appeal within 42 days of 
25 final judgment. Is that your understanding? 
10 

























THE DEFENDANT: Yes, Your Honor. 
THE COURT: Do you feel in any way 
confused or like you're not clear on what I am 
asking of you in this form? 
THE DEFENDANT: No, Your Honor. 
THE COURT: Would any of your answers 
change in the form if I ask you these questions 
while you're under oath today? 
THE DEFENDANT: No, Your Honor. 
THE COURT: The first five questions 
talk about the rights you're giving up by 
pleading guilty. They include the right to 
remain silent, the right to be presumed 
innocent, the right to go to a trial and 
confront accusers against you, and the right to 
present your own evidence if you'd like. Do 
you understand you're giving all that up? 
THE DEFENDANT: Yes, Your Honor. 
THE COURT: Now, the rest of the 
document contains these yes or no answers. It 
does appear you've circled and initialed each 
one. Am I correct? 
THE DEFENDANT: Yes, Your Honor. 
THE COURT: Let's talk first, if I 
9 
1 THE DEFENDANT: Yes, Your Honor. 
2 THE COURT: Is there any objection to me 
3 striking the word, "waives" the right to appeal 
4 and initialiing, "no," on that? 
s MS. SWEESY: Your Honor, we don't 
6 object. It's my understanding he only obtains 
7 the right to appeal the sentence in this case 1 
8 so all other appeal rights would be waived. 
9 THE COURT: Mr. Essma, do you concur 
10 with that? 
11 MR. ESSMA: I do. 
12 THE COURT: And, Mr. Morris, what that 
13 means is, by pleading guilty, you are giving up 
14 any defenses you would have to this charge and 
15 any claims you have that you were arrested 
16 wrongfully or that there was anything to 
17 suppress in the evidence. You're giving all 
18 that up; and, therefore, you have no right to 
19 appeal it after pleading guilty .. Do you 
20 understand? 
21 THE DEFENDANT: Yes, Your Honor. 
22 THE COURT: Is that your desire as well? 
23 THE DEFENDANT: Yes, Your Honor. 
24 THE COURT: Has anyone forced you, 
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1 you to plead guilty and fill out these forms? 
2 THE DEFENDANT: No, Your Honor. 
3 THE COURT: Madame Prosecutor, do you 
4 have a copy of the form? 
5 MS. SWEESY: I do, and I don't have any 
6 concerns. 
7 THE COURT: Mr. Essma, do you have 
s anything about the form you'd like me to follow 
9 up on? 
10 MR. ESSMA: No, Your Honor. 
11 THE COURT: Mr. Morris, in question 49, 
12 you're asked whether you're pleading guilty to 
13 a crime for which a psychosexual evaluation is 
14 required. You've now circled that, "yes," it 
15 appears. Is that correct? 
16 THE DEFENDANT: Yes, Your Honor. 
17 THE COURT: That will be ordered at 
18 county expense, subject to reimbursement by you 
19 in the future. Do you, also, understand that? 
20 THE DEFENDANT: Yes, Your Honor. 
21 THE COURT: Any problem with that? 
22 THE DEFENDANT: No, Your Honor. 
23 THE COURT: Do you understand that you 
24 have a right to remain silent, even after 
25 today? No one can force you to talk to an 
12 
1 not any of the underlying issues in his case. 
2 Is that fair for each side? 
3 MR. ESSMA: Yes, Your Honor. 
4 THE COURT: Perhaps my writing has made 
5 it worse; but hopefully, the record's clear and 
6 the minutes will show what his rights are, and 
7 I've certainly noted that for my own record. 
8 Thank you. 
9 Turning then to the information, sir, 
10 Count I alleges possession of sexually 
11 exploitive material between November 7, 2010, 
12 and November 17, 2010, in Twin Falls County, 
13 showing, that is, possessing material 
14 exploiting a child by showing an image of a 
15 naked prepubescent girl. To that charge, how 
16 do you plead, sir? 
17 THE DEFENDANT: Guilty. 
18 THE COURT: And do you feel that you 
19 indeed possessed that type of a photograph? 
20 THE DEFENDANT: Yes. 
21 THE COURT: Was it contained cli a 
22 computer or in hard copy? 
23 THE DEFEN.DANT: Computer. 
24 THE COURT: And was this in Twin Falls 
25 County, on that date? 
14 
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1 evaluator or presentence investigator. Do you 
2 understand? 
3 THE DEFENDANT: Yes, Your Honor. 
4 THE COURT: And if you have any 
5 questions about the scope of that and the 
6 extent of this evaluation, certainly, Mr. Essma 
7 can answer those for you. Ali right? 
8 THE DEFENDANT: Yes, Your Honor. 
9 THE COURT: Do you, sir, have any 
10 questions you'd like to take up with your 
11 counsel before I ask for your guilty pleas? 
12 THE DEFENDANT: No, Your Honor. 
13 THE COURT: Mr. Essma, do you have 
14 anything further today before I talk to your 
15 client about his guilty pleas? 
16 MR. ESSMA: I just want to make sure I'm 
17 clear about the language in the plea agreement, 
18 that what, what exactly the court struck in 
19 terms of the language. 
20 THE COURT: I struck the word "waives" 
21 the right to Rule 35 motion or appeal any 
22 issues in this case. That's after, then, the 
23 clarification, that appears to be incorrect. I 
24 think the oral record will clearly show that 
25 he's got every right to appeal the sentence but 
13 
1 THE DEFENDANT: Yes, Your Honor. 
2 THE COURT: Count II, same charge, 
3 possession of sexually exploitive material, how 
4 do you plead, sir? 
5 THE DEFENDANT: Guilty. 
6 THE COURT: This count alleges the same 
7 dates, in Twin Falls County, an image of a 
8 prepubescent or pubescent girl's mouth touching 
9 a naked penis. Do you agree those facts are 
10 correct as to that count, sir? 
11 THE DEFENDANT: Yes, sir. 
12 THE COURT: Count III, possession of 
13 sexually exploitive material, how do you plead, 
14 sir? 
15 THE DEFENDANT: Guilty. 
16 THE COURT: Same dates, in the County of 
17 Twin Falls, was it in the same computer at the 
18 same location? 
19 THE DEFENDANT: Yes, Your Honor. 
20 THE COURT: This alleges a prepubescent 
21 girl's exposed vagina. Is that your 
22 understanding as to that photograph, sir? 
23 
24 
THE DEFENDANT; Yes, Your Honor. 
THE COURT: Count IV, possession of 
25 sexually exploitive material, how do you plead, 
15 
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1 sir? 
2 THE DEFENDANT: Guilty. 
3 THE COURT: Same dates and same location 
4 involved; is that correct? 
5 THE DEFENDANT: Yes, Your Honor. 
6 THE COURT: This alleges you possessed 
7 an image of a prepubescent girl's mouth 
8 touching a naked penis, again. Do you believe 
9 that's a correct allegation? 
10 THE DEFENDANT: Yes. 
11 THE COURT: Count V, possession of 
12 sexually exploitive material, how to you plead, 
13 sir? 
14 THE DEFENDANT: Guilty. 
15 THE COURT: Same dates, same location; 
16 correct? 
17 THE DEFENDANT: Yes. 
18 THE COURT: This alleges that you 
19 possessed an image of a prepubescent girl's 
20 vagina being touched by a naked penis. Do you 
21 agree that's a correct allegation, sir? 
22 THE DEFENDANT: Yes, sir. 
23 THE COURT: Count VI, possession of 
24 sexually exploitive material, how do you plead? 
25 THE DEFENDANT: Guilty. 
16 
1 THE COURT: And this alleges an image of 
2 a naked prepubescent girl. Is that a correct 
3 allegation, sir? 
4 THE DEFENDANT: Yes. 
5 THE COURT: Count IX, possession of 
6 sexually exploitive material, how do you plead, 
7 sir? 
8 THE DEFENDANT: Guilty. 
9 THE COURT: Same date and location; 
10 correct? 
11 THE DEFENDANT: Yes. 
12 THE COURT: Alleging that you obtained 
13 or possessed an image depicting two pubescent 
14 boys and a pubescent girl engaged in 
15 oral-to-genital contact and manual-to-genital 
16 contact. Are those correct allegations? 
17 THE DEFENDANT: Yes. 
18 THE COURT: Count X, possession of 




THE DEFENDANT: Guilty. J 
THE COURT: This is the same date and 
23 time and location; is that correct? 
24 THE DEFENDANT: Yes. 
25 THE COURT: This alleges you possessed 
18 
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1 THE COURT: Same location, dates; is 
2 that correct? 
3 THE DEFENDANT: Yes. 
4 THE COURT: This image is of a 
5 prepubescent girl's exposed vagina. Is that a 
6 correct allegation, sir? 
7 THE DEFENDANT: Yes. 
8 THE COURT: Count VII a!ieges possession 
9 of sexually exploitive material, the same dates 
10 and location? 
11 THE DEFENDANT: Yes. 
12 THE COURT: To that charge, how do you 
13 plead, sir? 
14 THE DEFENDANT: Guilty. 
15 THE COURT: This is alleging an image of 
16 a prepubescent girl's exposed vagina. Do you 
17 agree those are correct facts? 
18 THE DEFENDANT: Yes. 
19 THE COURT: Count VIII, possession of 
20 sexually exploitive material, how do you plead, 
21 sir? 
22 THE DEFENDANT: Guilty. 
23 THE COURT: Same dates and location; 
24 correct? 
25 THE DEFENDANT: Yes. 
17 
1 an image depicting two pubescent boys and a 
2 pubescent girl engaged in the same contact I 
3 just noted. Is that a correct -- that it's 
4 another image of that? 
5 THE DEFENDANT: Yes. 
6 THE COURT: Count XI alleges possession 
7 of sexually exploitive material. To that 
8 charge, how do you plead, sir? 
9 THE DEFENDANT: Guilty. 
10 THE COURT: Same dates and location? 
11 THE DEFENDANT: Yes. 
12 THE COURT: It alleges you possessed an 
13 image of a naked pubescent girl; is that a 
14 correct allegation? 
15 THE DEFENDANT: Yes. 
16 THE COURT: Count XII, possession of 
17 sexually exploitive material, how do you plead, 
18 sir? 
19 THE DEFENDANT: Guilty. 
20 THE COURT: This count alleges that the 
21 same dates and location are involved; is that 
22 correct? 
23 THE DEFENDANT: Yes. 
24 THE COURT: And that you possessed an 












Donald Gene Morris v. State of Idaho 
1 naked penis. Is that also correct, sir? 
2 THE DEFENDANT: Yes. 
3 THE COURT: Count XIII, possession of 
4 sexually exploitive material, how do you plead? 
5 THE DEFENDANT: Guilty. 
6 THE COURT: Same dates and location are 
7 involved, sir? 
8 THE DEFENDANT: Yes. 
9 THE COURT: An image depicting a 
10 prepubescent girl and an adult male having 
11 oral-to-genital and genital-to-oral contact, is 
12 that a correct allegation? 
13 THE DEFENDANT: Yes. 
14 THE COURT: Count XIV, possession of 
15 sexually exploitive material, how do you plead? 
16 THE DEFENDANT: Guilty. 
17 THE COURT: That allegation is that on 
Case No. CV 2013-0346 
1 THE COURT: Same dates and location 
2 involved, sir? 
3 THE DEFENDANT: Yes. 
4 THE COURT: And this alleges an image of 
5 a pre -- of a pubescent girl's exposed 
6 buttocks. Is that a correct allegation? 
7 THE DEFENDANT: Yes. 
s THE COURT: Counsel, anything else for 
9 the factuai record on these pleas? 
10 MS. SWEESY: No, Your Honor. 
11 MR. ESSMA: No, Your Honor. 
12 THE COURT: Mr. Morris, based upon your 
13 statements under oath as well as in the 
14 advisory form, I find that you understand the 
15 allegations against you, the nature of them, 
16 that you understand the penalty you face by 
17 pleading guilty. 
18 the same dates and location, you possessed an 18 THE DEFENDANT: Yes. 
19 image of a prepubescent girl's mouth on a naked 19 THE COURT: That your pleas have been 
20 penis; is that a correct aliegation, sir? 
21 THE DEFENDANT: Yes. 
22 THE COURT: Finally, Count XV, 
23 possession of sexually exploitive material, how 
24 do you plead? 
25 THE DEFENDANT: Guilty. 
20 
1 and adjudge you guilty of possession of 
2 sexually exploitive material, 15 counts. 
3 We will continue your case for 
4 sentencing to Tuesday, October 11, 2011, at 
5 1: 30. Counsel, any need for a protracted 
6 sentencing hearing in this case? 
7 MR. ESSMA: I don't believe so, Your 
8 Honor. 
9 MS. SWEESY: I don't believe so. 
10 THE COURT: Mr. Morris, I am ordering a 
11 presentence investigation report, along with a 
12 sex offender assessment through Mr. Tom 
13 Nielson. That is at county expense, $1,500 
14 limit, to be reimbursed. A full disclosure 
15 polygraph, along with any other assessments 
16 Mr. Nielson feels are in order, is part of this 
17 order. The court also does not waive the 
18 requirements of the Idaho Code relative to the 
19 evaluator being involved in treatment in the 
20 future, so I do not waive the provisions of 
21 18-8316 of the Idaho Code. i 
22 This sentencing again is Tuesday, 
23 October the 11th. The evaluator's name and 
24 address are on a copy of the order you are 
25 being given along with the presentence 
22 
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20 entered knowingly and voluntarily, with 
21 counsel's advice and consent, and finally that 
22 you committed the crimes to which you've now 
23 pied guilty. Do you agree with these findings? 
24 
25 
THE DEFENDANT: Yes. 
THE COURT: I accept your pleas, find 
21 
1 investigation order. 
2 I order you, also, sir, to go 
3 immediately to Probation and Parole to inform 
4 them that you have pied guilty and you need to 
s schedule your presentence investigation 
6 interview. 
7 Do you have any questions? 
8 THE DEFENDANT: No, Your Honor. 
9 THE COURT: Here are the two orders then 
10 for you. Counsel, anything further today? 
11 MS. SWEESY: No, Your Honor. 
12 MR. ESSMA: No, Your Honor. 
13 THE COURT: We'll see you back then 
14 October 11th. Thank you, sir. 
15 THE DEFENDANT: You're welcome. 
16 (Proceedings Adjourned.) 
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